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Federal Communications Commission
Washington, D.C. 20554

JAN 281998

The Honorable Jim Bunning
U.S. House of Representatives
2437 Rayburn House Office Building
Washington, D.C. 20515-1704

Dear Congressman Bunning:

Thank you for your letter dated December 2, 1997, on behalf of your constituent,
William L. Scheyer, City Administrator, City of Erlanger, Kentucky, concerning the
placement and construction of facilities for the provision of personal wireless services and
radio and television broadcast services in his community Your constituent's letter and
attachment refer to issues being considered in three proceedings that are pending before the
Commission. In MM Docket No. 97-182, the Commission has sought comments on a
Petition for Further Notice of Proposed Rule Making filed by the National Association for
Broadcasters and the Association for Maximum Service Television, In this proceeding, the
petitioners ask the Commission to adopt a rule limiting the exercise of State and local zoning
authority with respect to broadcast transmission facilities in order to facilitate the rapid build­
out of digital television facilities, as required by the Commission's rules to fulfill Congress'
mandate. In WT Docket No. 97-192, the Commission has sought comment on proposed
procedures for reviewing requests for relief from State and local regulations that are alleged to
impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96­
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter and your constituent's letter, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.

---_ .. -._....~-----~----
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Further information regarding the CommissiOn's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

David L. urth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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16061325-9898

Mr. William Kennard
Chairman
Federal Communications Commission
1919 M Street, NW
Washin9ton, D.C: 20554

Dear Mr. Kennard:

I would appreciate your assistance in answering the
encIosea-rnquiry-fronni--eonse-ieuent" of mine.

As you can see, Mr. Martin has some concerns about the
FCC's zoning process for celluar, radio and television
towers. Hopefully, you can p.I"uvlut:: some insight intv hia
questions.

Thank you, in advance, for your help. I look forward
to heariug £"011\ you.

~rsonal regards,

0:":ING
~:~ of Congress

JB/msh

TOll-FRee NUMBER 1-(80012113-8983
E-MAIL REP.JIM.BUNNINGIi!.MAll.HOUSEGOV_
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Congressman Jim Bunning
2437 Rayburn Building
Washington, D.C. 20515

..- _- ._---
.Dear Congressman Hunning:

I'm writing on behalfofthe Mayor and City Council ofthe City ofErlanger
·concerning !'~o propo.s.ed.mles being.CQn$jg~re ..(t~y the Federal Communications
Commission. The first significantly constrains local zoning authorities as to the bases
upon which they can render zoning decisions related to radio and tv towers. The second
limits the types of information which local planning and zoning authorities can consider

........when'revfeWlnglocations tOT ceiiuiar towers. in both ca:sc:s, the fCC is sig."rific:l."ltly
overstepping its bounds by taking over authority that is clearly local in nature. We
vehemently oppose these attempts.

In tho case of the ce!!u!ar .towers.-the. fCC. is..proposing that ifany citizen in a
public hearing expresses concern about radio frequency emmissions, the decision ofthe
local planning and zoning board can be considered "tainted" and be overturned by the

. _.. f~~: ..l~~ is an amazing idea in that it 1) violates citizens' rights to ex.press anything they
want in a pubii,dieanng:.'and 2,rifaIfows' afederal agency to directiy ovt:riulli il decision
by a local authority without going through the local courts. Both elements are outrageous.

Please, contact Mr, William Kennard, Chairman Designate of the FCC, and urge
him nut iu IJciSS these rules. r Ol."n a!~ attach~!!g !!'.fo!'mat!on from a Michigan law finn that
is coordinating resistance to these FCC actions for your use in following up this matter.

Thank you for your support in this effort to prevent federal rulemakers from
intrudinlil; into the legitimate affairs of the local community... . ~ _. -- -~ - --_.

Sincerely,

CITY OF ERr.ANGER

WJ11~\j
City Administrator

A Kentucky Certified City



UIOOEWATEll PLAC!
POST oma IIOX JH • GRANO RAPIDS. l.4IOilOAS .9S01-0HZ

A , , 0 R S E Y 5 A T L ... 'II

II
.we N. 001Oll\.;? I~\...a A. ......'lMAKT 5lUC J. SOOIll:ft'l.'lO MlOIAIL a. WOCILIlIlJOCi ~O.flUES rv.RVlY~ e-.,
'\Vll.I.lAMK.V~HOf l'RiCNCA.~ 'I'IMSA S. llIClCIl 'T'IIoO'IllY J. TOll."GA lAMIS II. STACIA u.''DA l.. IUNGI W1WAM j.IlAWDAY. )II.

Iill.A1.lP. !NIU. jAO:llSACI !!I'I'UY II. K\XlHIS ~R'fNllDS IlJOIAaO II. SI'IOlS .~~ II. CXlIolCIN 'l1alWIa II. IM:X)H

PnU.~ JunIY l.. sov.o KlCllAJD w. 1Utt.D.1II. "","s.~ ~Ys.~ lIEVlIIlJ' HOLAOAY mu.~

. mrr,.W;NA- TRI:!M.U'C.~ .....*'QlGf.·1lJAHt ~"""':1::':"::CC~ ~_•.I_l?~~ EalC C. FI.Il'l1Wo4 FRWM.~

CAUL VIlllIUIC JOlIN -: PISTU MAT':'lII\P C.~ DAVIIlA._ A!'lCIlP'J.Wl; 1UOIMll .. lVAllS K.MY\ColD_
lON I 00WlT'!' aolllll' p. ClXl'Ia "lLl..WoI1. aotlIl :lOI'loWl P. LAWLW PAl1UOC A.loUI.I1 ;II. PA.\o4ILA IlIO\JWloWl DAVID r.. POIlTtCUS
)OlIN C e.w.nJ: !'lWil;G. 0IJllTi:'l )OIllI PAmo: W1ll!I MlOIAIL S. l4cIl.WU DJC ;. c.u:IUliI ausTllI.au.
OONALll r.. JOItN!CN STAI. D. CIDG ov.aus .... CClI'lON o-.oa I. DAVIS $TI\IIN ,.1olOUel !UCI4AJI) A. 5AMDAl. 010.-1
DA!'lllLC Io4Ol.I-IOIlC IlJCIlAJD A. llOC:iKa PAUl. .... "/J,M. jACQl..'1LINI D. scor. _lN~II'rh'1P.Al'ltlT

...,,__ P. P1lJ.SIlJIy JOHN l.. 'l'1aR«Xl. )II.

TIIOMAS -: HUI'f IIAHIIAI.l. ." QAXIIl 1Ul'UI' D. SMCtlI N. STIVINIII:'N }IN)IEr.i at WICIlAIl. x. HIDALOO CUOIIAH L0NDIItSMA I WII.UAIoIKlJT'CGNS::lN
- 'liKl'lilTTeor.tN l1'l'D.;": SSlIt· - _r..G:J<tN ::.:..•.;::. :-:--~~ ~_..._~t:: It"'AM !IA.''DALL I. c;aQlND'(')I; R. sn:AXl' KOl'rnJS

D!1lJ(!l0l'l'l\.S !I4AAl( C llANISCH JONAntA.-. .... AHIlIIl50N ]InUT .... IUWICX AlnIIl r.. SCIlUKWIL.~ ~ lloo\IlDWl El,;CINIAl.XDIA
;. TlUYlo1OIIAH MAAILnlA. t.A._ cw. 00STDII0IJ5I W%.\ImI JOY PCSSil- PAloIilA J. T'l'..El illlAlITllA. )AMI£SOIi GOIIDON .. ICIOZ!II
':llOMAS I. MU.DD. ntOMA5 r..1..OOOIMT 'I'II.l.lAM j. LA-.uNa ID JQAN!CHWP MMYC.~DolA OiNA M. AO\IrN II. W'II'AIlD PAU\.
7lIOMAS I. IAL-.u ~1UT'r..~'O 5USAJoIM.~ sccrrA. HU1ZI!NCA JONM.m.sMA MAP: L "''lr.U'I'OIl
~III\TD. r..Jl.l.GO\L'I U1,;C1 G. KUl)5OloI ICAPWI S. JONES loIlOlAIl. F. au.l JOSUHI.'.Z'JAN ~"-Il.E!N M. UNO
~I\l)A.ICAY III\JCI ClOOCItolA.'l S'T1I'lUl't P AlDlDOU.l5 1CA7l!UIl'l P.l'OC!mW< =AU lLl\ltT'IOC
JdIIIY I. TTTU'! -JtlI!lI"l~~ - .. - ~A9'lJc. Ut0Ni '--"-'- ~.~.........'( ~.~ ~.....V!!J"r....~J.O:_

FROM:

RE:

DATE:

john W. Pestle, Patrick Miles

Federal Preemption ofLocal Zoning - Letters to CongresslFCC

October 15, 1997

Letters are urgentlyn~ to Congress and t;h~ Fe4~ Communications Commission (FCC)
opposing attempts by the FCC to preempt local zoning ofceuuiai-, ramo and television towers and
make itselfa ''Federal Zoning Commission" for cellular and broadcast towers. This memo briefly
descn"bes the FCC's attempts to preempt local zoning and provides suggested forms ofletters to be
sent to Congress and to the FCC. We have also attached information on a modei celiuiar zoning
ordinance, model lease of municipal property for cellular towers and the two latest FCC zoning
preemption rolemakings.

Radio and TV Towers: TheFCC bas issued a proposed rule that would preempt local zoning
ofradio and TV towers generally as follows:

Municipalities must act on zoning requests for broadcast towers within 21 to 4S days.
Failure to act would result in the request autnm,tically bema deemed mnted even
though it did not comply with local zoning ordinances.

Zoning decisions could, at most, be based on safety considerations. Property values,
aesthetics and environmental effects could not be considered!

All appeals ofdenials or partial denials go to the FCC, not the local courts.

GRANO ~""P'OS' LA=,SINC . KALAMAZOO CR.•NO HAVEN· SOUTHfIElD



VARNUM, RIDDERING, SCHMIDT & HO\Y/I"E'ITUP

"ITORNEYS AT LAW
" -''''', ~

, A more detailed summary of this proposed role is set forth in our September 12 memn,----
.---1tttached.

_....- --
Cellular Towers - Radiation: Congress expressly preserved local zoning authority over

cellular towers in the 1996 Telecommunications Ac~ .wjt,b. the. sole exccptioiJ mat municipalities
~«~hlte the r:.diation from ce1iuiai-aiitennas if it is within limits set by the FCC. The FCC

- is attempting to have this "exception swallow the rule" by contending that it can review all local
zoning decisions to see if they have been impermissibly "tainted" by concerns o....er r-adiatJuIl from .
the towers...Th~ f~Cjndicate! that it may overtUrn local zoning decisions •• even though they are
otherwl"S"e completely acceptable - if it believes they were tainted by radiation conceins. .

To imple~~t.~~,.JA~.FCC-has indicated that (i) - claiiDs of "radiation taint" must be
appealed to it, not the courts, and (2) - the FCC need not rely on the reasons a municipality gives
for its decisions, but instead may substitute its judgment as to what the "true reasons" we~Jor _
municipal action. The rule also prohibits municipalities from requiring cellular phone companies

... _.._... __10 me~urc the rc1diation from their towers for compliance with FCC rules. This proposed role is
also summarized in detail in our September 12 memo.

._~'." ----
_CelJu1ar-Tower,;/l'yforlioria: In a p-ubllc"notice issued earlier this summer, the FCC is

-_.,.attempting to preempt local moratoria on the siting of new cellular towers. This notice is not
summarized in the attached memo ofSeptember 12 because comments and reply comments hi&ve
already been submitted in that proceeding. Ifyou would like a copy of our August, 1997 memo
summarizing this moratoria proceeding, please call Nikki Klungle at 616--336-6743, or check our
web page at www.vrsh.com. ..... - .... " .. , ...-.--

In gene1'3J;however~ 'hi'thj;~~g the FCC is attempting to ban any moratoria that~
more than 3 months in duration and to invalidate moratoria that it concludes were tainted by
radiation concerns, similar to the above. The FCC disregarded the fi~t that Congress took away any
j'.!rt.sdicticn it wuuld have over such zoning matters and that moratoria are often useful zoning tools
to allow municipalities to temporarily suspend certain classes of zoning approvals while needed
zoning amendments are made. .., .' ..... _--._-- -_ .

-. -_. ... ~ .....
Municjpal Concerns: In general, mlmicipalities view all ofthese actions as substantial threats

to local zoning authority and vigorously oppose them. The FCC'.~.l'roposal!'t att~pt to make the
FCC a "Federal ZoWJ1a.Roard~' :md-: - --- -_ .

--- . -- .

Violate principles ofFederalism, where zoning is recognized as being a local (".J)nco:m
on.:-vhich_~~. F.~~.go.Yemmeat-ea.nnot imd shouid not intrude.

Violate the Federal telecommunications statutes whic~ with cellular towers in
particular, preserve local zoning authority and pieveut the FCC from becoming
invvlvcu on zoning matters.

·2·

......._---



·... -...-.-VARN.UM+_RlDDERING~ SCHMIDT & HOWLETTUP

ATTORNEYS AT LAW

Represent an unprecedented intrusion on local affairs where the FCC can "second
g-uess" true ffieuves for mu.."..idpa! ded5i(l!,,!~, even where a decision compl~t~ly

complies with applicable law.

Violates t.he freedom ofspeech and right to petition government for municipalities
and their residents, by threatening to penalize cities and residents that express concern
over radiation from cellular antennas, even if they do so in ways specifically allowed
by Congress and the Constitution.

. • - --- -_.- .. -- -~ .•- _.- __ · ••. ··.0 '. _ _.. 0._.

On broadcast towers, violate constitutional and other protections by allowing some
ofthe tallest structures known to mankind (over 2,000 feet tall) to be built without any

.__.- ..----.-... -......- .... -1ocaI approval" Siid"iiiiposcftiinmg-c-onstr'clints-whi(;h bear no relation to loc~ zoni1:g

procedures or constitutional protections.

Impruperly prevent prop...-rty ....alues, ::es+.heti~ or em';~Qmnen'RJ concerns from being
considered in zoning broadcast and TV towers and even specify that safety
considerations are not paramount.

Sugested Letters: Letters to Congress and to the FCC are one ofthe more effective ways
ofregistering municipal opposition to these proposals and are urgently needed. Sample letters are
attached with.spec~fic comments as follows. We have coordinated these with the National League
ofCities and other nationai mUniCipal orgaruzatiOi1SlO·support their eftbrts.

Conaressional Lett«: A suggested letter to Congress is attached.•Please note the significant
- ·--··niiiDberofSenatOfs,·~tives·and"il8donai mtmicipahJfficials whu shuuld~ cvpied-oo-this--· ---­

letter, including your state's two senators. These copyees are essential because they typically are
the committee or subcommittee chairs that have oversight over the FCC Q[ are strongly supportive

-_.'-'" -afmwrit;ipal-iir..ecQ..s. Copying national rnunicipa1-3rg!."''7'~tio!!S wi!! Allow th~ to work D)Q~

effectively on your behalfon these issues.

FCC Letters: Lett~ dL~tly.t() the FCC~I1eed~.as well. Again, the suggested form of
letter to go to the FCC is largely self-explanatory. It is addressed to the Chairman ofthe FCC, the
four FCC Commissioners and key staffers at the FCC Bureaus involved in the various rulemakings.

To comply with FCC requirements, as set forth on the draft letter, an ad<1itionai six cqpies
of the letter have to be sent to the Secretary ofthe FCC, marked "Ex parte letter re cases WT 97­
197,MMDocket 97-182 and DA 96-2140" so the Secretary can file two copies each in the dockets

- ·---··-··--···-f'cidlie"thiee·proceedfilgs· iii-quest:ioil: -.... -- .. - ..--- .. --..... ---- -_ ..----.---_. --._- .._- ----

Additional Materials: In case they are of interest we have attached copies ofmemos on our
mood ~llu1af wwer orcfu;~r':ce ~~.&d v--u. v-~n-1'1"l:"_-i~11e3Se ,,+' ;,.;.....1"Pn~ (<:lurk A<:l Wl'tp.1' tnw~

.-.. - - ...._--.. .. V.A. u.A ~..,..1"-... r"-r-" -.I ,---- - -. -- - - - . - . ;

fire stations, parks and the like) for the placement of cellular towers.

-3-



· [Municipal Letterhead]

[Your two u.s. Senators]
[Your U$. Representative j

We are writing you about the Federal Communications Commission and its attempts to
preempt loca! zoning of cellular, radio and TV towers by making the FCC the "Federal Zoning
Commission" for all cellular telephone and broadcast towers. Both Congress and the courts have'
long recognized that zoning is a peculiarly local function. Please immediately contact the FCC and

_. t~ll it _tQ .stop these..efforts which violate the intent ofCongress, the Constitution and principles ofFederalism. . - -._-- - ------- ._-- -.. . -- ._ -.. '" .. -

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning authority
over cellular towers. It toid the FCC to stop all ruicmakings where the FCC was attempting to
become a Federal Zoning Commission for such towers. Despite this instruction from Congress, the
FCC is now attempting to preempt local zoning authority in three different rolemalcings.

- ._-~ .._----.- -... ---- ------ -- ~---- -

Cellular Towers· Radiation: Congress expressly preserved local zoning authority over
cellular towers in the 1996 Telecommunications Act with the sole exception that municipalities
C3n.~ I'egw.!!ate the rati;!!tion from cellular antennas if it is wjthp], liJDits set by the FCC. The FCC
is~g to have the "exception swallow the role" by using the limited authority Congress gave
it over cellular tower radiation to review and reverse any cellular zoning decision in the U.S. which
it finds is "tainted" by radiation concerns, even ifthe decision is otherwise perfectly permissible.
In fact, the FCC is saying that it can "second guess" what ~e true reasons for a municipality's
decision are, need not be bound by the stated reasons given by a municipality and doesn't even need
to wait until a local planning decision is final before the FCC acts.

~.--""-~-- -._.'- - _..- _ - .- - ' _ --'._'''- ----- --------

Some of our citizens are concerned about the radiation from cellular towers. We cannot
prevent them from mentioning their concerns in a public hearing. In its rolemaking the FCC is

.- ---.---- "saying-that «-dIlY citizen raises this issue thnt this is sufficient basis for a ce!!ul~ 'lOnil1g d~isio.n_._. .
to immediately be taken over by the FCC and potentially reversed, even if the municipality
expressly says it is not considering such statements and the decision is completely valid on other

-grounds, such as t.~e Ltnpact of the tower on property valu~ Qr aesthetics.

Cellular Towers - Moratoria: Relatedly the FCC is proposing a role banning the moratoria
that some municipalities impose on cellular towers while they revise their zoning ordinances to
accommodate the increase in the nwnbers ofthcse towers. Again, this violates the Constitution and
the directive from Congress preventing the FCC from becoming a Federal Zoning Commission.
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Senator John McCain
241 SROB
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Washington, DC 20515-4608
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Washington, DC 20510-4304

Representative Joe Barton
2264RHOB
Washington, DC 20515-4306

Ms. Eileen Huggard
Executive Director
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Representative Tom Bliley
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Washington, DC 20515-4607
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730 SHOB Legislative Counsel
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Representative Edward j. ivU:i.rkey
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Washington, DC 20515-2107

Representative John D. Dingell
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Washington. DC 20515_-2216

Representative Bob Goodlatte
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Washington, DC 20515-4606

Mr. Robert Fogel
Associate Legislative DiiccLUi
National Association ofCounties
440 First Street, NWt 8th Floor
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"·~~6"V~""''''''' _ ..... _..., ..

Mr. Kevin McCarty
Assistant Executive Director
U.S. Conference ofMayors
1620 Eye Street, 4th Floor

___ . _. ~ashington, DC 20006
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Government Affairs Coordinator
American Planning tU:sU\;iauull
1776 Massachusetts Ave. NW, 4th Floor
Washington, DC 20036



[Municipal Letterhead]

Mr. William Kennard;.
/"'1.._:_ ....-"' T\_~.:"""G+_
'-'.&lAUU;1a.&..l J-''''''&~.''''''

Federal Communications Commission
1919 M Stre~ NW
Wa.cthington. DC 20554

Ex Parte Letter Re: Cases WT97-197, MMDoclcet 97-182. and DA 96-2140

--------··DearChakman:Kennard:· - "-'"

Please terminate all action in the preceding cases. They attempt to make the FCC the
·······~e:J~ 17...-a_g--~-l·on" ro,·.-·...U·w·1 ;:;;- __ .lI1.. ~",__........u_ ~ .";"I."t.. th.. int,,"", nfrnnorP.qq

r~ Ul:4dl .L.rU1Wl' '-'Ul~ ~ .... cI.lJU U.LVGU\ia.;,,,, "'v ..,,""'£:~ " ..._ ..- -- _.-...-. -- - --0- _.~.... ,- ... __ ~_

the Constitution and principles ofFederalism.

Con~ss and -the COu.l1S hllve long ~cogni'7.ed that zoning is a matter of peculiarly l~ ...
concern. The FCC has no zoning knowledge or expertise and is not accessible to most citizens.

For these reasons an~ ottlers,.Congr~ expressly preserved local zoning authority over
cellular towers in the 1996 Act Now the FCC is tryingto'gettIilsJunsdiction back by issuing roles
which improperly infringe on local zoning authority.

.._- -The-PCC'seffoi1S 'io-assumeTUriSdiCtioiCover'my"Iocal"zoiiing matter where RF radiaiun
is mentioned is unacceptable. The FCC ignores the fact that we cannot necessarily control the
statements citizens make during meetings ofour legislative bodies. Many municipalities, by state

. " -_. -.- .. '01' locanaw~·8i'e·tequir!'dl~ra1tow-citizms-to-5peak on any topic thq wish, ~:en en it=ms th~t.ue- -.- ....
not on the agenda. This is part ofwhat local government is all about.

Somc-ofO-w:' citi....-::s ='1 be coocemed J:lNJut radi~on from cellular towers. Fortb~I)S . _
just described we cannot necessarily prevent them from mentioning their concerns to us. The FCC's
attempt to use this as a means to seize zoning authority and reverse local decisions violates basic
principles of. Federali$1Jl. Fr~edom. of S.P.eec~ an.d _!he _rj&t!~_of_ our citizens to petition their
government.

This is particularly true ifa municipality expressly says it is not considering such statements
_.. (that -go-beyoncfthc·iiidiatIOiiaiitIiority· Coii-gress'refrWitii 'm:\iiiicipaiities) and me d~i:iivn i~

completely valid on other grounds. such as the impact ofthe tower on property values or aesthetics.

For similar reasons the FCC l.:&iiiot "second guess" the reasons fer a rn.=icip:.!ity·~ decision.
The FCC, like the courts, is bound by the stated reasons given by a municipality. Either these
reasons are sufficient to uphold the decision or they are not. The FCC cannot "second guess" a
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